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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 4125 of 2014
U/s 143/341/294/323 of I.P.C.

State

-Vs-

    Somesh Ali,
  Osman Ali,

           Hafizur Rahman,
                Hamidur Rahman & 

          Mokbul Hussain.

                                     …..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. Abidur Rahman Sarkar, Advocate.........for the accused-persons. 

Date of Evidence : - 26-02-18, 25-04-18, 31-05-18 & 31-10-18;
Date of S.D : - 26-04-19;
Date of Argument : - 09-05-19;
Date of Judgment    : - 22-05-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 10-11-12

one Ajijur Rahman lodged a First Information Report before the In-Charge of

Agomani Out Post, alleging that on the same day, in the afternoon at about

3 p.m., when he and his elder brother Azad Ali Ahmed had been returning

to their house after closing shop then, accused-persons mentioned in the

ejahar due to previous enmity had suddenly restrained them and started to

beat  him with knife,  stick  and  ‘fala’. When his  brother  Azad Ali  Ahmed

restrained,  accused  persons  assaulted  him  and  threw  on  the  road.

Accused-persons  also  snatched  Rs.50,000/-  from their  pockets  and  fled

away from the place of occurrence.  Neighbours shifted them to Agomani

C.H.C. On receipt of ejahar, the In-charge of Agomani Out Post. entered it in

the G.D. being the no. 222, dated 10-11-12 and forwarded the ejahar to the

O/c Golakganj police station for necessary action.           
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2. On  receipt  of  Ejahar,  the  Officer-in-Charge  of  Golakganj P.S.

registered  a  case  being  the  Golakganj P.S. case  no.786 of  2012,  u/s

143/341/325/323/384 of  I.P.C  and launched  investigation  of  the  case.

During investigation of the case, it was found that place of occurrence falls

under the jurisdiction of  newly created  Agomani P.S. and thereafter,  the

case was transferred to the O/C Agomani  P.S. for investigation.  Agomani

P.S. re- registered it being the no.258 of 2014, u/s 143/341/325/323/384 of

I.P.C  and  launched  investigation  of  the  case.  During  the  period  of

investigation  of  the  case,  Investigating  Officer  visited  the  place  of

occurrence, prepared sketch-map of the place of occurrence and examined

witnesses.  On completion of investigation of the case,  A.S.I  Khushi Ram

Sarkar submitted  charge-sheet  of  the  case  against  the  above  named

accused persons u/s 143/341/294/323 of I.P.C.

3. In pursuant to the court process, the above named accused persons

appeared before the Court and they were allowed to go on bail. Copies of

relevant documents were furnished to accused persons. After having heard

both sides and considering the material on record, my predecessor, read

over and explained the particulars of offence u/s 143/341/294/323 of I.P.C.

to accused-persons. Accused persons pleaded not guilty and claimed to be

tried.

4. During trial, prosecution side examined as many as seven numbers

of witnesses. In view of the evidence on record, accused were examined

and recorded their statements u/s 313 of Cr PC. The pleas of accused were

of total denial and declined to adduce evidence in their defence. I heard

arguments put forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether the accused persons on 10-11-12 in the afternoon at about

3  p.m.,  were  members  of  an  unlawfully  assembly,  the  common  object

which was to attack complainant and his elder brother namely  Azad Ali

Ahmed  and thereby committed an offence punishable u/s 143 of IPC?

(ii) Whether  on  the  same  date,  time  and  place,  accused-persons

wrongfully restrained complainant and his elder brother namely Azad Ali

Ahmed on the road and thereby committed an offence punishable u/s 341

of IPC?
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(iii) Whether on the same date, time and place, all the accused-persons

scolded complainant  and his  elder  brother  Azad Ali  Ahmed filthily,  in  a

public place, that it caused annoyance to others and thereby committed an

offence punishable u/s 294 of IPC?

(iv) Whether on the same date, time and place, all the accused-persons

voluntarily caused hurt to the complainant and his elder brother Azad Ali

Ahmed and thereby committed an offence punishable u/s 323 of IPC? 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Azizur Rahman (p.w.1) stated that he knows accused persons. The

incident took place about 6 years ago from today. On that day, Shomesh,

Osman, Mokbul, Nasira and Hamidur were engaging in a quarrel with Azad

Ali in a matter relating to goat. Accused assaulted Azad with stick. At first,

accused-persons engaged in quarrel with him. Thereafter, when Azad Ali

came forward and then, he was also assaulted by accused persons. Azad

Ali sustained injury on his head. He and his brother Alauddin took Azad to

Agomani Hospital. Azad Ali got 12 stitches on his head. Later, he lodged

this case. Ext.1 is the ejahar and Ext.-1(1) is his signature. Azad Ali is his

elder  brother.  In  his  cross-examination,  p.w.1  stated  that  he  did  not

mention in the ejahar and he also did not say before police that the dispute

had taken place  with  accused-persons  due to  a  goat.  He did  not  state

before  police  that  at  first,  quarrel  had  taken  place  between  him  and

accused persons and later, dispute took place with Azad. He denied that he

had not stated before police that Azad had been taken to Agomani hospital

and he (Azad) got 12 stitches on head. The incident took place near house

of Somesh Ali.  Monjul Rahman & Jalil  Sk. have their house towards East

side and West side of the place of occurrence. His house is situated after

passing 5/  6  houses  from the place  of  occurrence.  About  20/25 people

gathered at the place of occurrence hearing hue and cry. He has not seen

any seized article in the court today. He denied the suggestions made by

the defence counsel on behalf of accused persons.

7. Abdul  Karim (p.w.2)  stated  that  he knows informant  and accused

persons. The incident took place about 4 years ago. At the time of incident,

he was present in his house. He came out from his house hearing hue and

cry  and  saw  Somesh  Ali  abusing  Azizur.  Azad  Ali  came  and  restrained
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Somesh. Thereafter, accused-persons assaulted on head of Azad Ali with

stick. Accused Hafizur also assaulted on head of Azad with a stick. Blood

came out from head of Azad and Azad Ali fell on the ground. He, his brother

Korban Ali  and some people of their  village took Azad Ali  to his house.

Thereafter,  he and Asraful took Azad to Agomani hospital for treatment.

Moinul and Sattar were also present. Doctor gave 7 stitches on head of

Azad. In his cross-examination, p.w.2 stated that his house is situated after

passing 3 houses from the place of occurrence.  Informant is his cousin.

Police did not ask him related to the incident. Many people of their village

were present at the place of occurrence namely Amir Ali, Nayob Ali, Moinul

Hoque, Sattar Ali, Selim Ali and others. He denied that he had not seen the

incident and he deposed falsely being informant is his brother. He denied

the other suggestions made by the defence counsel on behalf of accused

persons.

8. Azad Ali Ahmed (p.w.3) stated that informant is his younger brother.

He knows accused-persons. The incident took place in the year 2012 and at

about 12 p.m. On that day, in front of their house, a quarrel took place

between his younger brother and accused-persons on account of a goat. At

that  time,  he  was  coming from shop and seeing  the incident,  he  went

there. Then, accused Somesh beat on his head with a cricket bat and as a

result, he became senseless. Later, he regained his sense in the Agomani

hospital.  In  the  hospital,  medicine  administered  to  him  and  pushed

injection. In his cross-examination, p.w.3 stated that he works as a teacher

at Bormera High School. Their school runs from 9.30 A.M. to 2.30/3 P.M.

Prior to the incident, a dispute took place with accused-persons. Accused

persons  also  filed a  case  against  them for  the occurrence  of  the same

incident  (GR  Case  No.  1700/14).  He  denied  the  suggestions  made  by

defence counsel on behalf of accused.

9. Ali Askar (p.w.4) of this case stated that informant is his brother and

accused-persons are co-villagers. The incident took place about 2/3 years

ago, one day and at about 2/3 p.m. He was present in his house at the time

of incident. Somer Ali took his brother's goat and tied in his house. When,

his brother went to the house of Somer Ali to bring back goat and then, a

quarrel took place and Azad Ali sustained fractured injury on his head. He
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went  to  place  of  occurrence  and  stopped  the  quarrel.  In  his

cross-examination,  p.w.4  stated  that  accused  side  also  lodged  a  case

against informant and victim of this case for the occurrence of the same

incident.  The  said  case  is  still  pending.  The  incident  took  place  in  the

courtyard of Somesh. Sorhab, Jakir, Aminur and Anowar have their houses

near the place of occurrence. His house is situated in the backside of those

houses. He denied the suggestions made by the defence counsel on behalf

of accused persons.

10. Sarifa  Bibi  (p.w.5)  stated  that  she  knows  informant  and

accused-persons. The incident took place about 3 years ago, one day and

at about 10/11 a.m.  She stated that  some goats  ate paddy of  accused

persons  but,  accused-persons  abused them. Then,  a  quarrel  took  place

with Azizur. When Azad came, Sofior Rahman hit on head of Azad with a

cricket bat and as a result, his head got fractured. Thereafter, they took

Azad to house and she went to her own house. In her cross-examination,

p.w.5 stated that she was in her home at the time of incident. Informant is

younger brother of her husband. Victim Azad Ali is also her husband’s own

brother. She denied that she had not stated before police that a dispute

took  place  between her  brother-in-law Azizur  and  accused  persons  and

when Azad Ali had come, accused Sofior Rahman hit him with a bat, caused

fractured injury on head. Sorhab Ali, Jakir, Aminur and Anowar were present

at the time of incident. She denied the suggestions made by the defence

counsel on behalf of accused persons.

11. A.S.I Khusi Ram Sarkar (p.w.6) of this case stated that on 07-10-14

he was posted at Agomani P.S as A.S.I of Police and on that day, one Azizur

Rahman lodged an ejahar before the O/c of Agomani P.S. Thereafter, O/c

Agomani  P.S.  registered  a  case  vide  Agomani  P.S  case  no.  258/14  u/s

143/341/325/323/384 of IPC and endorsed him to complete investigation.

On perusal of case diary, he found that earlier investigating officer visited

the place of occurrence, drew sketch-map of the place of occurrence and

examined witnesses of the case. Victim was sent to hospital for medical

examination and later, he collected medical report of victim. On completion

of  investigation  of  the  case,  he  laid  charge-sheet  of  the  case  u/s.

143/341/294/323 of IPC against Somesh Ali, Osman Ali, Habizur Rahman,
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Mokbul  Hussain  and  Hamidur  Rahman.  Ext.2  is  the  charge  sheet  and

Ext.2(1) is his signature. In his cross-examination, p.w.6 stated that he had

no knowledge if any cross case is pending for the occurrence of the same

incident. There are houses of Jalil Sk, Moizur Rahman and some others near

the place of occurrence and earlier Investigating Officer did not examine

them in connection with this case. It  is appeared that PW-1 did not say

before the earlier investigating officer that at first, accused persons had

picked  up  quarrel  with  him  and  victim  Azad  came  to  the  place  of

occurrence. It is also appeared that PW-1 did not state that he had taken

Azad to Agomani Hospital  and Azad was given 12 stitches on his head.

Azad Ali Ahmed (p.w.3) did not say in his statement u/s. 161 Cr PC that

accused Somesh had struck on his head with a cricket bat. PW-3 also did

not  state  in  his  statement  u/s.161  Cr  PC  that  accused  Somesh  had

assaulted him, he became senseless and regained his sense at Agomani

Hospital after given 7 stitches on his head. PW-5 did not state u/s.161 Cr PC

that accused Sofior Rahman had caused injury on head of Azad by hitting

with  a  cricket  bat.  He  denied  that  investigation  of  the  case  was  not

conducted properly and he laid charge-sheet of the case on the basis of

improper investigation of earlier Investigating Officer.

12. Dr. Hanif Ullah (p.w.7) of this case stated that on 10-11-12 while he

was  posted  at  Agomani  C.H.C  as  M.O.  (Ayub)  and  on  that  date,  he

examined  one  Azad  Ali  Ahmed,  aged  about  40  years,  S/o-  Monser  Ali

Ahmed  of  village  Kaldobar  Pt-ii  under  Agomani  P.S  in  connection  with

Golakganj P.S. G. D Entry No. 216 dated 10-11-12, escorted by H.G Indrajit

Bhadra of Agomani P.S. On examination he found : - Lacerated wound on

left parietal region of head. Size: 2 c.m x 1 c.m (about). Opinion:- The injury

is simple and fresh and caused by blunt object. Ext.3 is the injury report.

Ext.3(1) is his signature. In his cross-examination, p.w.7 stated that victim

may sustain such type of injury by falling on hard substance or it may be

also self-inflicted. He did not mention regarding colour of injury of victim.

Age of injury is determined by examining colour of injury.

13.    Thus,  in  view of  the above discussion  of  evidence of  prosecution

witnesses, it is appeared, according to p.w.1, p.w.2 and p.w.3, the incident

occurred on road. Evidence of p.w.4 shows place of occurrence is inside
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compound  of  accused  Shomesh  Ali.  P.w.5  is  silent  about  place  of

occurrence. It is cleared that at first, quarrel took place between p.w.1 and

accused persons. Azad Ali became victim when he had gone to the place of

occurrence to resist accused persons. From the evidence of p.w.1 to p.w.5,

it cannot be said that accused persons gathered intentionally at the place

of occurrence to show criminal force to p.w.1 and to commit any offence.

The main dispute between the parties is for goat. It is come out that the

incident took place when p.w.1 went to take back his goat from house of

Shomesh Ali. Shomesh Ali tied goat of p.w.1 in his house for some reason.

The  evidence  of  p.w.1  to  p.w.5  also  do  not  show  accused  persons

restrained and rebuked filthily p.w.1 and p.w.-2, at the time of incident in a

public place as alleged. The evidence of p.w.1 to p.w.5 and together with

evidence of p.w.7, it is cleared that Azad Ali sustained injury on his head

due to an incident. Ext.-3 shows that Azad Ali sustained lacerated wound

on left parietal region of head. About 2 c.m. x 1 c.m. in size. P.w.7 examined

Azad Ali on 10-11-12 at Agomani C.H.C. P.w.7 found injury was fresh and

caused by blunt  object.  14.     Now,  it  is  appeared  that  p.w.1  failed to

mention who had assaulted on head of Azad Ali. P.w.1 simply stated that

accused persons assaulted Azad Ali with stick, iron rod, etc. It cannot be

believable that all accused persons assaulted Azad Ali with stick, iron rod,

etc. Because, if Azad Ali would have been assaulted by all accused persons

with so many dangerous weapons, then he would have certainly sustained

many injuries on his person. Therefore, a doubt arise about the fact that

p.w.1 witnessed accused-persons  assaulted  Azad Ali.  P.w.1  in  his  ejahar

stated that the incident took place when he and Azad were coming to their

house after closing their pharmacy. But, p.w.1 did not say in his evidence

that the incident had taken place while he and Azad Ali had been coming to

their house. P.w.1 stated in his ejahar that accused persons attacked him

with knife, stick, 'Fala',  etc.  But,  there is no evidence on record that he

sustained  injury  due  to  assault  by  accused-persons.  So,  it  cannot  be

acceptable  that  p.w.1  saw accused-persons  beating  Azad Ali.  P.w.2  and

p.w.5 also claimed that they had seen the incident. P.w.2 sated that Hafizur

struck with stick on head of Azad Ali. P.w.5 stated that Safior hit on head of

Azad Ali with a cricket bat. On the other hand, p.w.3 stated that Shomesh
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Ali hit on his head with a cricket bat. So, if we have to believe evidence of

p.w.2 and p.w.5, then p.w.3 finds no support from evidence of p.w.2 and

p.w.5 regarding assault upon him. Further, p.w.2 and p.w.5 lost credibility

as eye witnesses of the incident. Because they also failed to say who had

struck on head of p.w.-3. Their evidence are contradictory. P.w.4 did not see

who had assaulted p.w.-3.           

14.    It is come out that accused persons also lodged an ejahar against

p.w-1  and  p.w.-2  for  the  occurrence  of  the  same  incident.  Therefore,

occurrence of the incident is true. It can be said that relation between the

parties is estranged. They had also quarrel prior to the incident. We have

already  observed  above  the  evidence  of  prosecution  witnesses  is  not

enough to hold of the fact that accused persons gathered at the place in

furtherance of their  common object.  Further,  it  is  also seen that all  the

accused  persons  did  not  assault  p.w.-3.  P.w.-3  stated  that  he  is  a

businessman and during cross-examination, he revealed that he is a school

teacher.  So, it is appeared that p.w.-3 might have said in his statement

regarding fact of the case favourable to him. As such, there is contradiction

and inconsistency in the evidence of prosecution witnesses regarding place

of  occurrence  and  identification  of  accused  who  had  caused  in  jury  to

p.w.-3,  I  found,  it  is  not  safe  case  to  hold  accused  persons  guilty  for

committing offence punishable u/s 143/341/294/323 IPC only on evidence

of p.w.-3. P.w.-3 might have sustained injury on his head falling on hard

substance due to melee. 

15. In view of the above discussion of evidence on record, I am of the

opinion that prosecution  side  has failed to prove the offence against the

accused persons beyond all reasonable doubt. Therefore, accused-persons

are acquitted from the offence u/s 143/341/294/323 IPC on benefit of doubt

and set at liberty forthwith. Bail bonds stand in favour of accused persons

are extended for another period of six months in view of section 437A of Cr

PC.

16. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 22nd day of May, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Azizur Rahman, (Complainant)

    PW- 2 Abdul Karim,

    PW- 3 Azad Ali Ahmed,

    PW- 4 Ali Askar,

    PW- 5 Sarifa Bibi,

    PW- 6 A.S.I Khusi Ram Sarkar,

    PW- 7 Dr. Hanif Ullah.

2. PROSECUTION EXHIBITS:- Ext. 1 is Ejahar &

       Ext. 1(1) is signature of p.w.1.

     Ext. 2 is charge-sheet,

     Ext. 2(1) is signature of p.w.6.

     Ext. 3 is injury report,

     Ext. 3 (1) is signature of p.w.7.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


